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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 1849 of 2013
U/s 148/448/324/323/149 of I.P.C.

State

-Vs-

    Aynal Haque, 
Sahajamal 

  Jaydar Ali &
  Momrej Ali.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Azmal Hossain, Advocate……..............for the accused-persons.  

Date of Evidence : - 18-04-18, 27-08-18, 05-01-19, 07-02-19, 
    27-02-19, 18-03-19 & 27-03-19;

Date of S.D : - 14-05-19;
Date of Argument : - 24-10-19;
Date of Judgment    : - 13-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 25-10-13,

one  Samad Ali lodged an ejahar before the Officer-in-Charge of  Gauripur

Police-Station,  stating  that  on  25-10-13,  at  about  12.30  p.m.,

accused-persons mentioned in the ejahar,  armed with sharp weapons such

as sword, dagger, chopper and ‘fala’ etc. had entered inside his premises

and his brother named Moklesur and assaulted him, Moklesur Rahman and

other family members with sword and sharp weapons. Accused persons

caused them injuries. Injured were admitted in the Dhubri Civil Hospital in

serious  condition.  Accused-persons  broke their  house  and  took  away

Rs.20,000/- which he had in their house.   

2. On receipt of Ejahar, the Officer-in-Charge of Gauripur P.S. registered

a  case  being  the  Gauripur P.S. case  no.555 of  2013,  u/s
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147/148/149/120-B/447/448/326/  307/427/384 of  I.P.C  and  launched

investigation of the case. During the period of investigation of the case,

Investigating Officer visited the place of occurrence, prepared sketch-map

of  the  place  of  occurrence  and  examined  witnesses.  Sent  victims  to

hospital  and  collected  medical  report  of  victims.  On  completion  of

investigation of the case, S.I. Samiran Das submitted charge-sheet of the

case against above named accused persons u/s 147/148/149/325/354 of

I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides  and  considering  the  material  on  record,  charge  of  the  case  u/s

148/448/324/323/149 of  IPC  was  framed  against  accused  persons.  The

particulars  of  charge  u/s  148/448/324/323/149 IPC  were  read  over  and

explained to accused persons. They pleaded not guilty and claimed to be

tried. During trial accused Moynal Haque died. Therefore, his case is abated

on his death.  

4. During trial, prosecution side examined as many as ten numbers of

witnesses. In view of the evidence on record, accused were examined and

recorded their statements u/s 313 of Cr PC. The pleas of accused were of

total  denial  and  declined  to  adduce  evidence  in  their  defence. I  heard

arguments put forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons  on  25-10-13,  were  members  of  an

unlawful assembly and at that time, armed with deadly weapons such as

sword, chopper, dagger etc. and thereby committed an offence punishable

u/s 148 of IPC? 

(ii) Whether  on  25-10-13,  all  the  accused-persons,  committed  house

trespass by entering into the house of Maklesur Rahman in order to commit

offence and thereby committed an offence punishable u/s 448 of IPC?

(iii) Whether  on  25-10-13,  all  the  accused-persons  voluntarily  caused

hurt  to  Mokram Ali  with  sharp  weapon  on  the  right  hand  and  thereby

committed an offence punishable u/s 324 of IPC?
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(iv) Whether  on 25-10-13,  all  the accused-persons,  voluntarily  caused

hurt to Rafial Islam, Sarifuddin Sk., Nazmul Haque, Apiluddin and Ana Bibi

and thereby committed an offence punishable u/s 323 of IPC?

(v) Whether on 25-10-13, all the accused-persons, were members of an

unlawful assembly in prosecution of the common object committed offence

u/s. 448/324/323 I.P.C and you being the members of that assembly, at the

time of committing offence are thereby committed an offence punishable

u/s 149 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Samad Ali, complainant of this case deposing as p.w.1 stated that

Ext.1 is his ejahar and Ext.1(1) is his signature. He knows accused-persons.

The incident took place in the year 2013 and at about 12 p.m. At the time

of incident, he was at market and at that time, some people said him that a

quarrel is taking place in his house. Getting information, he came at home

and saw head of his brother Apil Uddin got fractured. He heard from family

members that Momrej Ali had hit with iron rod on his brother's head and

caused fracture. He saw in his house, Rafikul, Nozmul, Surubuddin, Mokrom

Ali  in  injured  condition  and Aynal,  Momrej,  Jaydar  Ali,  Kader  Ali  caused

injuries  to  them with  bamboo stick  and rod.  Aynal  stabbed on thigh of

Nozmul with a sharp weapon. When Anna Bibi went to bring a bamboo post

from her boundary then, accused-persons assaulted and caused her injury.

Thereafter, he took injured to Dhubri Civil Hospital and lodged the case at

Gauripur PS. In his cross-examination, p.w.1 stated that he cannot say the

date of the incident. At the time of incident, he was at Kounbari market.

Joynaluddin informed him about the incident. He did not say to Police that

Joynal had informed him about the incident. The boundary of his house and

accused-persons  is  same.  He  denied  that  they  had  tried  to  record  the

disputed land after taking possession of the land from accused-persons.

There is a gate in the boundary of accused-persons. He denied the other

suggestions made by the defence counsel on behalf of accused persons.    

7. Rafiqul Islam (p.w.2) stated that the incident occurred in the year

2013, at about 11-30 a.m. and at that time, he was at market. On reaching

home, he saw accused Momrej, Sahjamal, Moynal, Jayder and Kader were

beating Mariam Bibi and Ana Bibi. When he restrained, accused Sahjamal
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beat him on back of his left shoulder with a piece of bamboo and accused

Momrej beat on leg of his uncle Najmul. When Mokram came hearing hue

and  cry  then,  Jayder  caused  injury  on  hand  of  Mokram  with  a  spade.

Moynal hit on head of Apiluddin and assaulted Sarifuddin. Accused persons

assaulted  them  on  the  behest  of  Kader  Ali.  They  called  108  service

ambulance  and  took  injured  to  Dhubri  civil  hospital.  During

cross-examination, p.w.-2 stated that police examined him in connection

with the case after 2/3 months of the incident. Accused are their relatives.

They have land dispute with accused persons. Their house is adjacent to

accused persons. Accused persons also lodged a case against them for the

occurrence  of  the same incident.  Unush Munshi  and Siddique Ali  reside

near their house. When he reached home, he saw 1/ 2 person and later

50/60 persons gathered. Kurban and Rupchan saw the incident. He denied

the suggestions made by defence counsel on behalf of accused persons.  

8. Moriom Bibi  (p.w.3)  stated that  complainant is  her uncle and she

knows accused persons. The incident took place in the year 2013, one day

and at about 11 a.m. On that day, she went to bring bamboo trellis stood in

front of their house and then, accused Sahjamal, Momrej, Joyder, Moynal

and Aynal restrained her and assaulted her claiming the trellis of their own.

Sahjaml  kicked  on  her  back  and  Momrej  gave  her  fist  blows.  Her

mother-in-law  Ana  Bibi  came  there  hearing  her  shouting  and  Momrej

caused  injury  to  Ana  Bibi  hitting  on  head.  When  Rafiqul  Islam  came,

accused Sahjamal hit on back of left shoulder of Rafiqul with a ‘fala’ and

Rafiqul bled. She became senseless seeing blood. Later, she came to know

that Apiluddin, Sarifuddin, Mokram Ali and Nojmul also sustained injuries

due  to  assault  by  accused  persons  in  that  incident.  During

cross-examination, p.w.-3 stated that she regained her sense in her house.

A  civil  case  is  pending  between  them  due  to  dispute  of  land.  Police

examined her in connection with this case. Accused persons also sustained

injuries in this incident. She did not see accused persons assaulting others

except Rafiqul. Sahjamal hit Rafiqul with a ‘fala’ in two places and Rafiqul

sustained  injuries  on  two  places.  She  denied  the  suggestions  made by

defence counsel on behalf of accused persons.   
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9. Samsun Nehar (p.w.4) knows complainant and accused persons. The

incident occurred on 25/10/2013. They had quarrel with accused persons

prior to the incident. On the day of incident, accused persons came to their

house in absence of male members and assaulted Mariom Bibi and Ana

Bibi. When her husband was coming from market then, accused persons

restrained and Aynal Haque hit on head of her husband with an iron rod.

She took her husband to Dhubri civil hospital with help of 108 ambulance.

Her husband got five stiches on his head and took treatment at hospital for

seven days. During cross-examination, p.w.-4 stated that accused are their

relatives and some cases are pending due to having dispute over ancestral

property. Aynal, Musa and Salim were present at the place of occurrence.

Accused persons also sustained injuries in this incident.  She denied the

suggestions made by defence counsel on behalf of accused persons. 

10. Apil Uddin (p.w.5) stated that on the day of incident, he was in the

market  and  at  that  time,  accused  persons  entered  into  his  house  and

Mokram Ali taking advantage absence of male members in their house due

to old rivalry. Accused persons assaulted Mariom Bibi and Ana Bibi. When

he was coming from market then, accused Aynal Haque restrained him on

road and hit on his head with an iron rod. He became senseless and later,

discovered himself at Dhubri civil hospital. He received five stiches on his

head  and  he  took  treatment  at  hospital  for  seven  days.  During

cross-examination, p.w.-5 stated that it is about 1 k.m. distance to market

from his house. Accused are their relatives and they are in quarrel  with

accused persons due to dispute over ancestral property. He reached home

after  the  incident.  He  found  10/12  people  at  the  place  of  occurrence.

Amzad, Somesuddin, Solemuddin and another Aynal were present. Accused

Aynal  and  Sahjamal  were  also  hospitalized.  He  denied  the  suggestions

made by defence counsel on behalf of accused persons. 

11. Mokram  Ali  (p.w.6)  stated  that  on  the  day  of  incident,  in  their

absence accused Aynal, Maynal, Momrej, Joyder and Sahjamal entered into

their house and beat Ana Bibi and Mariom Bibi. Samsun Neher informed

him by phone. He came home and restrained accused persons then, Joyder

hit on his hand with a bamboo ‘fala’ he got three stiches on his hand and

he took treatment  at  hospital  for  three days.  During cross-examination,
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p.w.-6 stated that accused are sons of his uncle. He admitted that accused

persons had also lodged a case against them. He found no one present

from their village on reaching the place of occurrence.  Accused persons

were also sustained injuries in that incident.  He denied the suggestions

made by defence counsel on behalf of accused persons. 

12. Nozmul Hoque (p.w.7) stated that at the time of incident, he was at

Piyazbari and at that time, he received information regarding quarrel. He

came  to  home  and  asked  accused  persons  about  the  incident  then,

accused Momrej Ali hit on his right leg with a sharp weapon. He became

senseless and he discovered himself at Dhubri civil hospital. He got one

stich on his leg. During cross-examination, p.w.-7 stated that Piyazbari is

about 1 ½ k.m. distance from their house. He got information of the quarrel

at about 9 a.m. and he reached home at about 11 a.m. There were about

15/20 people present of their village at the spot. Abdul Refazuudin, Musa

Sk., Salim Uddin and some others. There are many houses near the place

of occurrence. Accused are his brothers in relation. Accused persons also

lodged a case against them alleging grabbing of their land. Accused Aynal

and Sahjamal were also admitted in the hospital. Police did not examine

him in  connection  with  this  case.  He  denied  the  suggestions  made  by

defence counsel on behalf of accused persons.  

13. Anna Bibi (p.w.8) stated that she knows complainant and accused

persons. She forgets the date of incident. On the day of incident, she was

repairing a bamboo trellis and at that time, accused Momrej Ali hit on her

head with a branch of tree. She became senseless. She was lying two days

senseless at  hospital.  She cannot say what did happen later.  Still  blood

come  out  from  her  nose.  During  cross-examination,  p.w.-8  stated  that

accused are her relatives and their houses are in the same campus. Both

sides claim the bamboo trellis stand in their own land. On that day, Mariom

Bibi went to dismantle the trellis. Accused persons restrained her. Police did

not examine her in connection with the case. Accused persons also lodged

case against them for the occurrence of the same incident.   

14. Safor Ali Sk. (p.w.9) stated that 25/10/2013, he was posted at Athani

outpost  as  attached  officer  and  on  that  day,  he  received  ejahar  from

complainant. He entered it in the G.D. and sent to the O/c Gauripur police
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station for necessary action. Gauripur police station registered a case and

endorsed him to investigate the case. He went to the place of occurrence

on 26/10/2013, drew sketch map of the place of occurrence and examined

witnesses. He came to know that victims had taken treatment themselves

and he collected injury reports. He arrested accused persons and released

on bail.  Thereafter,  he handed case diary to SI  Samiran Das due to his

retirement.  Samiran  Das  completed remaining investigation  of  the  case

and submitted charge sheet. During cross-examination, p.w.-9 stated that

he went to the place of  occurrence on 27/10/2013. According to sketch

map, the place of occurrence is in the courtyard of accused Momrej Ali.

Accused  persons  also  lodged  a  case  for  the  occurrence  of  the  same

incident  and  he  also  investigated  the  said  case.  He  did  not  examine

independent witness. Samad Ali did not say to him accused Momrej Ali had

beaten Apiluddin with an iron ‘fala’. P.w.-2 did not say him that on reaching

home  from  market  he  had  seen  Momrej,  Sahjamal,  Aynal,  Moynal  and

Joyder beating Mariom Bibi  and Ana Bibi.  P.w.-2 did not say to him that

Sahjamal had hit on his back of left shoulder with a ‘fala’ and Momrej hit on

leg of Nazmul. P.w.-2 also did not say to him that Joyder had caused injury

on hand of Mokram with a spade on reaching at spot and Moynal hit on

head of Apiluddin. Mariom Bibi did not say to him that accused Sahjamal

had hit her and Momrej gave fist blows on her back. Mariom Bibi did not

say to him that Momrej had hit Ana Bibi with a bamboo stick. Mariom Bibi

did not say to him that Maynal and Joyder had restrained her at the time of

going to  bring  bamboo  trellis.  Mariom Bibi  did  not  say  to  him accused

persons  had  beaten  Apiluddin,  Sarifuddin,  Moynal  and  Nazmul  Haque.

P.w.-4 did not say to him that accused persons had restrained and hit her

husband with an iron rod at the time of returning home from market.    

15. Dr. Reza M. A. Amin (p.w.10) stated that on 26/10/2013, he examined

Mokram Ali  at  Dhubri  civil  hospital.  He found :-  i)  mild tenderness over

chest and on both lower ribs, ii) one cut injury over right hand, measuring 2

cm x 2 cm. no bone fracture detected clinically. In his opinion, simple injury

caused by sharp object.  Ext.-2 is his medical  report  and ext.-2(1) is his

signature.  During  cross-examination,  p.w.-10  stated  that  patient  came

himself. Gauripur police case reference is mentioned in ext.-2. He received
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police  requisition  on  16/11/2013.  Injury  no.-1  may  be  caused  by  blunt

object and falling on hard substance. Injury no.-2 may be caused by falling

on sharp object. 

16. From  record,  it  is  appeared  that  Rafiqul  Islam,  Sarifuddin  Sk.,

Apiluddin, Ana Bibi and Nazmul Haque were also examined at Dhubri civil

hospital  on  25/10/2013,  at  about  2-30  p.m.  Rafiqul  Islam  sustained

abrasion in the left shoulder and size was 1’’ x 1’’. Simple injury caused by

blunt object.  Sarifuddin Sk. sustained laceration on scalp, size 1’’x ½ ‘’.

Simple injury caused by blunt object. Apiluddin sustained laceration injury

on scalp, size 1 ½’’ x ½’’  x ½ ‘’. Simple injury caused by blunt object. Anna

Bibi sustained no injury. Nazmul Haque sustained laceration injury on left

shoulder,  size  1’’x  ½  ‘’  x  ½  ‘’.  Simple  injury  caused  by  blunt  object.

Prosecution side could not examine the medical officer. 

17.   Thus, from the above discussion of evidence, it is came out that a

quarrel  took place between both sides due to a trellis  and having land

dispute.  P.w.1  did  not  witness  the  incident.  Prosecution  side  could  not

examine Sarifuddin and Suburuddin in connection with the case. There is

no medical report of Suburuddin. Sarifuddin sustained laceration injury on

scalp  and  caused  by  blunt  object.  From  the  evidence  of  prosecution

witness, it is not come out that accused persons were armed with chopper,

dagger,  knife  etc.  P.w.2  stated  that  he  saw  accused  persons  beating

Mariom Bibi and Anna Bibi. When he restrained, Sahjamal beat him on his

back of left shoulder with a piece of bamboo. P.w.3 stated that accused

Sahjamal hit on back of left shoulder of Rafikul with a 'fala’ and Rafikul

bled. P.w.4, p.w.5, p.w.6, p.w.7 and p.w.8 did not see who had assaulted

Rafikul Islam (p.w.2). Thus, the evidence of p.w.2 and p.w.3 together with

medical report available on record proved that accused Sahjamal caused

injury on left  shoulder of  p.w.-2 by hitting with a bamboo ‘fala’.  Rafikul

Islam claimed that all  accused persons beat Mariom Bibi and Anna Bibi.

Mariom Bibi also claimed that accused persons had assaulted her. Sahjamal

kicked her and Momrej gave fist blows. P.w.5, P.w.6 and P.w.7 heard accused

persons had beaten Mariom Bibi and Anna Bibi. Anna Bibi (p.w.8) stated

that  Momrej  Ali  hit  on  her  head  with  a  branch  of  tree.  She  became

senseless.  So,  evidence  of  p.w.3  and  p.w.8  corroborated  the  fact  that
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Momrej Ali assaulted on head of Anna Bibi. However, there is no medical

report  of Mariom Bibi  and medical  report  shows Anna Bibi  sustained no

injury. From the evidence of p.w.2, p.w.3, and p.w.8, it can be said that

accused persons manhandled Mariom Bibi and Anna Bibi. P.w.2 stated that

Maynal  hit  on  head  of  Apiluddin.  But,  p.w.4  and  p.w.5  stated  that  the

incident of assault upon p.w.5 took place on road. Further, p.w.4 and p.w.5

stated that Aynal Haque hit on head of Apiluddin with an iron rod. P.w.5

stated  that  Aynal  Haque hit  on his  head with  iron  rod  on  road  and he

became senseless. So, p.w.2 did not see accused persons restraining and

assaulting  Apiluddin.  The  evidence  of  p.w.4  and  p.w.5  established  that

Aynal Haque caused injury on head of Apiluddin with an iron rod. Medical

report also support Apiluddin sustained laceration injury on scalp. So, it is

cleared that Aynal Haque caused injury to Apiluddin. Rafiqul Islam (p.w.2)

stated that when Mokram came, Jaydar caused injury on head of Makrom

with a spade and accused persons beat them on the behest of Kader Ali.

Mokram Ali (p.w.6) stated that Joydar hit him with a bamboo 'fala' on his

hand and he got three stitches on his hand. So, P.w.2 saw Joydar Ali hitting

with a spade and caused injury to Mokram Ali is exaggeration of fact. P.w.3,

p.w.4,  p.w.5,  p.w.7  and  p.w.8  did  not  see  Joydar  beating  Mokram  Ali.

However, evidence of P.w.10 support Mokrom Ali sustained cut injury on his

hand. The injury was caused by a sharp object and a 'fala' is a kind of sharp

object, if it is not made smooth. P.w.2 stated that Momrej beat on leg of

Najmul.  P.w.3,  p.w.4,  p.w.5,  p.w.6 and p.w.8 did not see Momrej beating

Najmul Haque. Najmul Haque stated that when he had asked about the

incident then accused Momrej Ali hit on his right leg with a sharp weapon.

He became senseless. However, medical report available on record shows

Nazmul Haque sustained injury on left shoulder and caused by blunt object.

The evidence of p.w.2 and p.w.7 corroborated that Momrej Ali hit on leg of

Nazmul Haque with a blunt object. But, not with sharp object or weapon.

Thus, in view of the above discussion of evidence and observation, it is

found that at the time of incident, accused persons were armed with iron

rod, fala, bamboo stick, etc. The fact that accused persons used spade etc.

is not established. Iron rod, fala, stick are dangerous articles and if used as

a weapon of offence may cause death. As such, Anna Bibi sustained no
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injury  and  there  is  no  medical  report  of  Mariom  Bibi.  Therefore,  it  is

doubtful that accused persons assaulted them and caused hurt. There is no

evidence regarding the fact that accused persons entered into house of

complainant and his brother.  Accused persons also sustained injuries on

their  persons  and  were  hospitalized.  Therefore,  from  fact  and

circumstances of the case, it can be presumed that accused-persons had

common object at the time of occurrence of the incident. 

18. In  view  of  the  above discussion  of evidence  on  record  and

observation made therein, accused persons are held guilty for committing

offence punishable  u/s  148/324/323/149 IPC and convicted  there under.

Prosecution  side  proved  the  offence  u/s  148/324/323/149  IPC  against

accused persons beyond all  reasonable doubt. Prosecution side failed to

prove  the  offence  u/s  448  IPC  against  accused  persons  beyond  all

reasonable doubt. Accused persons acquitted from the offence u/s 448 IPC

on benefit of doubt. 

19.    Now,  whether  the accused persons  are  entitled to  the benefit  of

provision of Probation of Offenders Act. Considering the fact that accused

persons also sustained injuries in the incident and no previous conviction

proved, I am inclined to believe that accused persons are entitled to the

benefit of provision of Offenders Act. Accordingly, accused are admonished

in the court and released. Accused Momrej Ali is under jail custody. Release

accused Momrej Ali, if he is not required in any other case. Bail bonds stand

in favour of accused persons are extended for another period of six months

in view of section 437A of Cr PC.

20. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 13th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Samad Ali, (Complainant)

    PW- 2 Rafiqul Islam,

    PW- 3 Moriom Bibi,

    PW- 4 Samsun Nehar,

    PW- 5 Apil Uddin,

    PW- 6 Mokram Ali,

    PW- 7 Nozmul Hoque,

    PW- 8 Anna Bibi,

    PW- 9 Safor Ali Sk.,

    PW- 10 Dr. Reza M. A. Amin,

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

       Ext. 2 Medical Report &

       Ext. 2(1) is signature of p.w.10.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


